STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR PERSONS W TH

Dl SABI LI TI ES,
Petitioner,
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THRESHOLD, | NC.,
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on February 1 and 2, 2007, in Olando, Florida, before
Adm ni strative Law Judge R Bruce MKi bben of the D vision of
Admi ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Stacy N. Robinson, Esquire
Depart ment of Children and
Fam |y Services
400 West Robi nson Street
Suite S 1106
Ol ando, Florida 32801

For Respondent: Janes Dennis, Esquire
Threshol d, Inc.
3550 North ol denrod Road
Wnter Park, Florida 32792

STATEMENT OF THE | SSUES

The issues in this case are whet her Respondent vi ol ated

provi si ons of Chapter 393, Florida Statutes (2006),! in the



operation of its residential group hones and, if so, whether a
nmoratori um on adm ssions or other sanction i s warranted.

PRELI M NARY STATEMENT

Respondent, Threshold, Inc. (Threshold), is licensed by the
State of Florida to operate group honmes for persons with
devel opnmental disabilities. Petitioner, Agency for Persons wth
Disabilities (APD or the Agency), is responsible for |icensing
and nonitoring the operation of such facilities.

During the sumrer of 2006, three forner enployees of
Threshol d approached enpl oyees of the Agency with conplaints and
stated concerns about how Threshold was operating. Based on
t hose conversations, the area adm nistrator decided to inspect
the group honmes. A team of inspectors was assenbl ed by the
Agency; nost of the inspectors canme from outside the geographic
area where the hones are | ocat ed.

On Septenber 5 and 6, 2006, the Agency team conducted an
investigatory survey of the group honmes. Seven probl em areas
were identified by the Agency team

1) Admnistration of nmedications by

unl i censed persons who had not received the
requi site training;

2) Failure to properly maintain a drug
count on controlled drugs and prescription
nmedi cat i ons;

3) Failure to follow physician's orders on

a client's prescribed nedication and maki ng
an unaut hori zed change to the nedicati on;



4) I nappropriate use of restraints,

i ncluding a physical restraint known as the
BARR procedur e;

5) Failure to report all incidents and
failure to follow through with nedi cal
intervention in sone reported incidents;

6) Failure to conduct required background
screeni ng on sone personnel;

7) Failure to nmaintain proper staffing
levels to insure client safety and well-
bei ng.

These areas of concern were presented to Threshol d during
an exit conference upon conpletion of the survey. Threshold was
given the opportunity to submt a response to the findings.

On Septenber 19, 2006, the Agency apparently hand-delivered
to Threshold an O der of Immediate Mratorium (Order). However
neither party introduced a copy of the Order into evidence nor
is it attached to the pleadings. Threshold was preparing its
witten response (the "Response") to APD s findings when the
Order was served. The Response was quickly finalized and
delivered to the Agency on or about Cctober 6, 2006. Threshold
recei ved no feedback fromthe Agency concerning the Response.

On Novenber 17, 2006, the Agency conducted a foll owup
i nspection of the group honmes. The original investigative team
was utilized for the follow-up i nspection with the exception of
one nenber who had a scheduling conflict. That nenber did a

desk review of the Agency's findings but did not read the

Response before issuing her final statement on the matter.



At the final hearing, Petitioner called four wtnesses:
Jeffrey Col eman, contract manager for the Agency; Colleen Fol ey,
oper ati ons managenent consultant 11; Candace M chell e Ledbetter,
regi stered nurse (RN) consultant; and Steve Roth, area
admnistrator. Petitioner offered Exhibits A through Ninto
evidence. All but Exhibits B and G were accepted into evi dence.
Respondent presented the testinony of four w tnesses: John
Shadl er, assistant behavioral analyst; Latonia Overstreet, human
resources technician; Vadi m Kl ochko, chief operating officer;
and Dr. Robert E. Wight, chief executive officer/chief nursing
officer. Respondent also offered seven exhibits, all of which
were received into evidence. Oficial recognition was taken of
t he Devel opnental Disabilities Waiver Services Handbook.

At the close of the evidentiary portion of the final
hearing, the parties were allowed 15 days fromthe filing of the
hearing transcript to file their respective proposed recommended
orders. A four-volunme hearing Transcript was filed at DOAH on
March 13, 2007. Both parties filed Proposed Reconmmended Orders,
cont ai ni ng proposed findings of fact and concl usions of |aw.

The parties' proposals have been carefully considered during the
preparation of this Reconmended Order.

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for

licensing and nonitoring operations of foster care hones, group



home facilities, and residential habilitation centers.
Petitioner has authority to sanction or penalize |licensees who
do not conply with statutory and rul e requirenents.

2. Threshold holds a Standard |icense for the operation of
group hones for the devel opnental ly di sabled. Threshold has
been |icensed as a devel opnental | y di sabl ed group honme for over
30 years. Its license had never been sanctioned by the state
before this nmoratoriumwas i nposed. Threshold is enrolled in
the Medi caid program and has entered into a Medicaid Wi ver
Agreenent with Petitioner.

3. Threshold owns and operates five group hones located in
the greater Olando area. The hones are |icensed for up to 32
beds or clients. At present, as a result of the noratoriumon
adm ssions, there are 27 clients in residence. The noratoriumns
prohi bition against filling the enpty beds has cost Threshol d
$277,404.30 in | ost revenues as of the date of the final
heari ng.

4. Threshold's operations are nmanaged by Dr. Bob Wi ght,
its chief executive officer and chief nursing officer, along
w th Vadi m Kl ochko, its chief operating officer. Wight holds a
doctorate in Health Care Adm nistration and is a registered
nurse. Kl ochko studied nedicine in Krasnodar, Russia, and did a

fell owship in psychiatry before noving to the United States in



2000. He was previously a board-certified behavioral analyst,
but has let that certification |apse.

5. The nedical staff for Threshold includes the two
gentl emen descri bed above and El ena Toporkova, who received her
medi cal degree in St. Petersburg, Russia. Toporkova al so hol ds
a nmaster's degree in public health.

6. Threshold' s Medicaid Wai ver Agreenent with the State of
Florida outlines the contractual arrangenent between the
parties. Threshold nust conply with terns of the Waiver
Agreenent in order to receive state funding. Threshold also
operates an Adult Day Training program but funding for that
program does not come under the Wi ver Agreenent. The current
Wai ver Agreenent between the parties was signed and took effect
January 11, 2007 (i.e., after the inspections and inposition of
a noratoriumwhich are the focus of the instant proceeding).

7. During the Sunmer of 2006, Steve Roth, area
adm ni strator for APD, began receiving anonynous emails
concerning all eged inproper practices at Threshold. After
several such emails, Roth requested and was granted a neeting
with the author of those allegations. He net wwth two forner
and one current Threshol d enpl oyee who descri bed their concerns
about practices at Threshol d.

8. One of the conplainants, Vikki Bower, had been a | ong-

time enpl oyee of Threshold. During the period of her



enpl oynment, Bower was charged and pled nolo contendre to

Medi caid fraud. Because of that charge, Wight asked the APD
area adm ni strator whether Bower could continue working in her
position as chief operating officer of Threshold. Told that she
could not continue in that position, Wight created another job
for her outside the realmof Medicaid so that she could remain
enpl oyed. Meanwhile, Threshold had | oaned Bower $16,000 to hire
| egal counsel to defend her in the crimnal trial associated
with the charge. But Bower woul d not accept the new position
and resigned from Threshold. (At that tinme, she was already in
di scussions with APD about all eged violations.)

9. The concerns raised by Bower pronpted Roth and his
supervisors to take action. Roth assenbled a team of surveyors
from outside Threshold's service area for the purpose of
conducting a fair and objective review of the provider.

10. An unannounced i nspection of Threshold' s group hones
was conduct ed by Respondent on Septenber 5 and 6, 2006. At the
concl usi on of the inspection, an exit conference was conducted
to advise Threshold of the findings. As a result of the
findings, APD inposed a noratorium on adm ssions, which was
comuni cated to Threshold by way of a letter dated Septenber 19,
2006. Attached to the noratoriumletter was a witten statenent

of the deficiencies found during the initial inspection.



11. An announced foll ow up inspection was conducted on
November 17, 2006. Two nonths later, by letter dated
January 12, 2007, Respondent advised Threshold that there were
still sonme areas of concern, so the noratoriumwould continue.
Threshold was directed to submt a plan of correction and cone
into conpliance with the stated areas of concern. The
January 12, 2006, letter acknow edged inprovenent in the areas
of i ncident reporting, admnistering medications, drug
accountability, and general nedical issues. The remaining areas
of concern were identified as: "staff devel opnment, personnel
records, and staffing ratios." Threshold was given 11 days to
submt its Plan of Correction to address the concerns. (The
Plan of Correction was ultimately submtted on the fourteenth
day.)

The Defi ci enci es

12. At the tine of the Novenmber 17, 2006, follow up survey
(whi ch was an announced visit), the group honmes were essentially
in conpliance. However, due to the Agency's prior finding of
significant understaffing and lack of training, it decided to
continue the noratorium Each of the findings fromthe
Sept enber investigation which support the noratoriumw || be

addr essed bel ow



Admi ni stering, Counting and Reporting Control Medications

13. The Agency could not ascertain from Threshold's
records which enpl oyees had the responsibility for giving
medi cati ons, and whet her persons giving nedications had received
the required training and validation. Each enployee assisting
w th medications nust be trained and then validated, i.e.
supervised in the actual adm nistering of nedications to a
patient. Although assured by Threshold that all necessary
training and validation had been done, the Agency did not find
accept abl e proof of such during its initial inspection. Also,
even though the facility had appropriate storage for controlled
medi cati ons, drug counts did always match the report sheets.

14. Most of the cited records reviewed by APD invol ved
enpl oyees who did not actually assist in admnistering
nmedi cati ons. Those persons woul d not need docunentation of
training in their files. One enployee (identified as "D.P.")
was initially trained in nedication admnistration in July 2006.
She was not validated until Septenber 15, 2006, i.e., after the
initial survey by APD but before the followup survey. There
are no specific tinme franme requirenents for validation after the
traini ng.

15. Inits witten Response to APD, Threshold acknow edged
the drug count errors. Changes were nmade in personnel and

i ncreased staffing hours to address the problem At the tinme of



the re-survey, the Agency's citations had been properly
resol ved.

16. Threshold had a valid programfor training its
enpl oyees who assisted with nedications. Al such enpl oyees
were required to take two tests, a witten exam nation on
rel evant terns and then a hands-on conpetency test. These tests
exceed the requirenents for training. Threshold could not
produce copies of the witten tests, but there is no requirenent
that they be retained in an enployee's files.

| ncorrect Count of Controll ed Substances

17. The survey team found instances of inconplete doses or
m ssed doses of nedications. This constitutes an incorrect
count and should be reported to the Agency as an "incident."
Threshol d failed to make all such reports.

18. Threshold i nproved oversight responsibilities by its
program managers to address this issue. Additionally, changes
in key staff positions were made to re-ensure conpliance. At
the time of the follow-up survey, the discrepancy had been
corrected and policies put in place to prevent re-occurrence.

Provi di ng Medi cations Contrary to Doctor's O ders

19. The survey team found one instance of a client
recei ving drugs, which were contrary to a physician's
prescription. The client, MN., was given a different

medi cation than the one prescribed by his treating physician.
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20. M N's situation involved an obese client who had been
on a reginmen of Risperdal. On August 15, 2006, M N.'s current
treating physician saw M N and ordered a change from Ri sperda
to Geodon. The physician was unaware at that tinme that MN had
a history of adverse reactions to Geodon. Threshold's
behavi oral anal yst noticed the change in nedi cati on when M N
returned to the honme. He immediately notified the RN on staff
and call ed the physician to advi se himabout the possible
problem Threshold's RN had the staff adm nister the R sperda
i nstead of the Geodon, pending return of a call fromthe
physi ci an. \When the doctor called, he whol eheartedly concurred
that the prescription of Geodon was in error and that Ri sperdal
shoul d be continued. This matter did not constitute a
deficiency during the followup survey and is not currently a
probl em

| npr oper Use of Restraints

21. Two instances of inproper restraints were noted by the
survey team In the first, a client had been physically
restrai ned using a "BARR procedure” (wherein enpl oyees use
physi cal techniques to lower a client to the ground and keep him
in a prone position until he is no longer a threat to hinself or
others). The client was left |lying on a mat near a doorway,

concerning the Agency that he would be stepped on. Further, the

11



length of time he was down on the mat caused some concern to the
survey team

22. Threshold evinced a valid reason for using the BARR
procedure on this difficult client. They had been caring for
this client for a nunber of years. The client becane aggressive
al nost every day after |lunch and wanted to go honme. He was
physically strong and was able to inflict injury on hinself and
ot hers. Wen he began to show aggression, he had to be
restrained. The BARR restraint was used in conjunction with a

procedure known as "extinction,"” the practice of not providing
attention to the person's bad behavior. 1In this case, the
client was put down to the mat and then effectively ignored
until he realized his behavior would not be rewarded. At that
point, he was allowed to get up and rejoin activities.

23. In the second instance, an obese person was restrained
usi ng the BARR procedure for an undeterm ned anount of tinmne.
The Agency surveyor was concerned about hi m being restrained
absent the presence of a clock on the wall to tine the restraint
peri od.

24. Threshold has been treating this client for ten years,
and his physician is aware of the use of this procedure. Tine

is kept by the enpl oyees using a wall clock (which was m ssing

t he day of the survey), watches, and/or cell phone cl ocks.
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25. Both of the above-described incidents occurred at the
Adult Day Training site rather than at one of the group hones.

Reporting of Incidents and Medi cal Fol |l ow up

26. The Agency found 55 incidents, which it felt net the
requi renents for reporting to APD. O these, only 22 were
reported to APD. There were also 22 incidents that the Agency
felt warranted nedical intervention, but for which no
i ntervention had been provided. At final hearing, that nunber
was reduced to nine incidents. Each of those was mnor in
nature. For exanple, a client naned D. slipped when getting out
of the shower. He hit the side of his face on the counter,
resulting in a slight scratch. Two days |later the scratch was
gone. The Agency contends a doctor should have been called or
he shoul d have been taken to the emergency room There is no
conpetent and substantial evidence to support that contention.

27. Al mnor incidents are evaluated by Threshold' s RN on
staff. If the injury requires only mninmumfirst aid (called
“monmy care"), then it is not necessary to have further nedical
intervention. There is a policy in place for eval uating each
incident on its own nerits so that any event requiring further
nmedi cal attention receives it tinely. An RN evaluating a client
at the tine of the incident can do so nuch better than a person

reviewing the record at a | ater date.
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Background Screeni ng and Enpl oyee Fil es

28. In its review of enployee files, only two of seven
files contained evidence of nedication training and validation.
One staff nmenber did not have an Affidavit of Good Moral
Character; another nenber had an affidavit that had not been
notarized. In five of ten files, |local |aw enforcenment checks
had not been submtted within five days. There was no record of
| aw enforcenent checks at all in three files. Two enpl oyees’
records did not include a copy of their high school diplonas.

29. As stated in the Response, the mssing affidavit was
ina "to be filed" folder and the un-notarized affidavit was
awai ting a new notary (and has now been conpleted). The |ate-
filed | aw enforcenent checks were due to APD s own m stake over
whet her they were required. Threshold was initially told by APD
they weren't necessary; when APD reversed its opinion, the
checks were imrediately submtted. One enployee wthout a high
school diploma in his file is a graduate of Florida State
University. His college diplonma was provided. The other person
is a foreign national who worked only tenporarily, and her
di pl oma was never received.

Staffing Ratios did not Meet Requirenents

30. As part of the survey, the Agency requested and was
provided tine sheets for enployees. Uilizing the provided tine

sheets and conparing themto the nunber of clients served and

14



nunber of hours worked, APD concluded that Threshold' s staffing
| evel s were i nadequate. APD also raised a concern over the
anount of overtinme hours by sone staff.

31. According to the Agency's review, Threshold was
understaffed by sonme 3,025 hours during four identified pay
peri ods. The surveyor used the staffing ratios identified by
the Agency for four different levels of client. Level |
requires .3 staff to each client; Level Il is .6 to 1; Level 11
is .8to 1; and Level IVis 1 to 1. The surveyor, who had not
previously reviewed honmes with a tiered system did not utilize
an FTE (full time equivalent) nmethodol ogy to conpare staff to
client ratios. Instead, she rounded up to nearest whol e nunber.
Thi s met hodol ogy conpl etely abrogates the ratio concept and is
not credible. Further, the surveyor did her calculations on al
five group honmes as a whole, despite the fact each is
individually licensed. Thus, her concl usions concerning
staffing were skewed. This particular surveyor had never
reviewed a group hone with a four-level tiered systemfor
intensive clients. Her findings are not persuasive.

32. Sone |ead staff performa considerabl e amount of
hands-on care with clients. This tinme would not show up on tine
sheets because they are sal aried enpl oyees. House managers al so
get involved in care, and their tine would not be included in

the time cards. Admnistrative staff who work overtinme to fil
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a position would have tinme showi ng up as adm nistrative, but
which is actually direct care time. Contract enployees,
furni shed through a contract with a | ocal provider (VicDon
Staffing), also woul d not show up on tinme cards.

33. Counting all persons who actually provided direct care
to clients during the four time periods at issue would result in
a consi derable over-staffing. Even so, Petitioner was concerned
that using adm nistrative staff for client care needs could
result in too nuch overtinme, thus possibly putting clients at
risk due to enpl oyee exhaustion. No evidence was presented to
suggest that overtime work by staff nenbers was creating such a
pr obl em

Fol | ow up Survey

34. At the time of the foll ow-up survey, there was no
indication of any threat to the life, safety or welfare of
clients at the group hone.

35. Using Threshol d's nethodol ogy (which is nore credible
than the Petitioner's nethod) for counting staff hours,
Threshol d provided well in excess of the staffing hours required
under its contract with the state.

36. Wth the exception of one enpl oyee, Elorine Feacher,
all enpl oyee training records, proof of training, and education
records were up to date. Feacher was a prior enpl oyee who had

recently returned to work at Threshold. Her new application and

16



records had not yet nade it to an enployee file. That
di screpancy is mnor in nature.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.569 and Subsection 120.57(1),
Fl orida Statutes.

38. The Agency, as the party asserting the affirmative of

the issue, has the burden of proof in this matter. See Balino

v. Departnment of Health and Rehabilitative Services, 348 So. 2d

349 (Fla. 1st DCA 1977). The attenpt to sanction Threshold's
"val uabl e busi ness or professional |icense" nmust be proven by

cl ear and convincing evidence. See Ferris v. Turlington, 510

So. 2d 292, 294 (Fla. 1987).

39. Threshold owns and operates group hone facilities,
whi ch are defined in Subsection 393.063(15), Florida Statutes,
as:

[A] residential facility |Iicensed under
this chapter which provides a famly living
envi ronment includi ng supervision and care
necessary to neet the physical, enotional,
and social needs of its residents. The
capacity of such a facility shall be at
| east 4 residents but not nore than 15
resi dents.

40. The Threshold group hones also fall within the

definition of "Residential Facility" found at Subsection
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392.063(26), Florida Statutes. Subsection 393.067, Florida
Statutes, outlines the licensure requirenents for group hones
and/ or residential facilities.

41. Subsection 393.0673, Florida Statutes, reads in
pertinent part as follows:

(1) The agency nmay deny, revoke, or
suspend a |icense or inpose an
adm ni strative fine, not to exceed $1, 000
per violation per day, if the applicant or
| i censee:

(c) Has failed to conply with the
applicable requirenents of this chapter or
rul es applicable to the applicant or
| i censee.

(4) The departnment nay issue an order
i mredi atel y suspendi ng or revoking a |license
when it determ nes that any condition in the
facility presents a danger to the health,
safety, or welfare of the residents in the
facility.

(5) The departnment may inpose an

i mredi at e noratori um on adm ssions to any

facility when the department deterni nes that

any condition in the facility presents a

threat to the health, safety, or welfare of

the residents in the facility.

42. APD Operating Procedure No. 10-002 addresses the

requi rement for reporting adverse incidents. Subsection 3 of
10-002 includes the process for reporting "Reportable

| nci dents, " which include:
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(a) Altercations - A physica
confrontation occurring between a consuner
and a nenber of the community, a consuner
and provider, or two or nobre consuners at
the tine services are being rendered and
that results in | aw enforcenent
cont act .

(b) Consuner Injury - An injury sustained
or allegedly sustained due to an acci dent,
act of abuse, neglect or other incident
occurring while receiving services from an
APD operated, |licensed or contracted
provi der, Medicaid waiver provider, or
| CF/ DD that requires nmedical attention in an
urgent care center, energency room or
physi ci an office setting.

(c) Consuner Arrest - [Not relevant to
the facts of this case]

(d) Mssing Conpetent Adult -[ Not
relevant to the facts of this case]

(e) Suicide Attenpt - [Not relevant to
the facts of this case]

(f) Oher - Any event not |isted above
t hat jeopardi zes a consuner's health, safety
or welfare. Exanples may include but are
not restricted to severe weat her condition
damage (e.g. tornadoes or hurricanes),
crimnal activity by providers or enpl oyees,
fires or other hazardous events or
conditions, etc. |If the event nay generate
unfavorabl e nedia attention, it is to be
reported as a critical incident.

43. There is no conpetent substantial evidence that any of
the incidents at issue required additional nedical treatnent.
Thus, all required incidents were reported to APD

44. Each of the deficiencies uncovered by Petitioner

during its initial survey of the group homes was fully and
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satisfactorily resolved. There is no further basis for

sanctions or continuation of the noratoriumon adm ssions.
45. As of Decenber 11, 2006 (i.e., after the two

i nspections but prior to the Agency's continuation of the

nmoratori umon adm ssions), Shelly Brantley, director of APD,

i ssued a Menorandum concerni ng how to i npose disciplinary

actions agai nst APD-|licensed hones. Under the terns of that

Menorandum the violations by Threshold woul d not support

i nposition of a noratorium

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered by the Agency for
Persons with Disabilities withdrawing the Mratoriumeffective
i mredi ately. No further action against Respondent's l|icense is

war r ant ed.

20



DONE AND ENTERED this 17th day of April, 2007, in

Tal | ahassee, Leon County, Flori da.

=

R BRUCE MCKI BBEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 17th day of April, 2007.

ENDNOTE
1/ Al references to Florida Statutes are to Florida Statutes

(2006), unless otherw se indicated.

COPI ES FURNI SHED,

James Dennis, Esquire
Threshol d, I|nc.

3550 North Gol denrod Road
Wnter Park, Florida 32792

Stacy N. Robi nson, Esquire

Department of Children and Fam |y Services
400 West Robi nson Street, Suite S-1106

Ol ando, Florida 32801

M chael M Guckin, Agency Cderk
Agency for Persons with Disabilities
4030 Espl anade Way, Suite 380

Tal | ahassee, Florida 32399-0950
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John Newt on, General Counsel

Agency for Persons with Disabilities
4030 Espl anade Way, Suite 380

Tal | ahassee, Florida 32399-0950

Barney Ray, Interim Executive Director
Agency for Persons with Disabilities
4030 Espl anade Way, Suite 380

Tal | ahassee, Florida 32399-0950

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.

22



